By Dick Greb

M ost patriots
are aware of
the rules of statu-
tory  construction.
Perhaps not the details
of the various rules, but
most at least know that in
the general sense, they are
the rules by which the courts
construe the meaning of legislation. Underlying
those rules is an elemental principle: the force of
the law is in the intent of the legislators.!

Ultimately, then, the purpose of the rules is to
determine the intent of the legislators. And since
legislators are presumed to know: (1) what they
intend to accomplish, and (2) the English lan-
guage, the first rule of statutory construction is
that a statute should be construed in its most
natural sense?2 — that is, as it would be under-
stood by the people at the time of its enactment.
In fact, the void for vagueness doctrine says laws
must be understood by the common man to be
given effect. Since the most natural sense is the
meaning most likely to be understood by the
common man, Congress is presumed to use
words in that sense, unless clear and specific
language to the contrary appears.

So, statutory construction begins with using
the most natural sense of all words and phrases,
and this construction is presumed to be the in-
tent of the legislators, unless some contrary in-
tent can be shown. A good example of this in-
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volves the use of legal definitions. If not spe-

cifically redefined by the statute, a word must
be presumed to be used in its commonly
understood meaning. Conversely, a spe-
cific definition of an otherwise common
word indicates just such a contrary in-
tent, and must be construed using that
special definition.

While this general rule is fine for
straightforward laws, it breaks down
somewhat when it comes to complicated

subjects — that is,
where the language used
by Congress can be
shown to be susceptible
to some other reasonable
construction. In order to
prevail in such a case,
one must ultimately
show that the desired alternative construction is
the one intended by Congress, because it is the
intent of Congress that must be given the force of
law.

Harmful intents recorded

Fortunately, Article I, §5 of the Constitution re-
quires Congress to keep journals of its proceed-
ings. The Congressional Record is the present
name given to these journals; an earlier version
was called The Annals of Congress. The Congres-
sional Record records the discussions held in
Congress as they steadily chip away at our liber-
ties with more and more new laws. It is a primary
resource for determining the intent of Congress,
because it records them talking about the pur-
poses for such laws and the mechanisms by
which they are to be effected. Other important re-
sources are committee reports generated by the
individual committees of the House and Senate
who act on most bills before they come to the
whole body, and the joint committees who work
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1. “[The] rules for construing statutes, which dretated by good sense, and sanctioned by immehus@ae, [] require that the intent
of the Legislature shall have effect The Mary Ann, 21 U.S. 380, 387 (1823).

2. “The primary and general rule of statutory camdion is that the intent of the lawmaker is toftwend in the language that he has
used. He is presumed to know the meaning of wandsthe rules of grammarUnited States v. Goldenberg, 168 U.S. 95, 102

(1897).
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out the differences between the versions of bills
passed by the separate houses of Congress.

It may not surprise you to hear that not all as-
pects of every bill (even far-reaching bills) are
discussed. There are times when you will not
be able to find anything in either the Con-
gressional Record or the committee re-
ports about some particular section of
law. In such cases, further inquiry
must be made to determine the
intent of Congress. Therefore,
the rules of statutory con-
struction go on to provide
all manner of processes
for making those inquir-
ies; e.g., the examination of
similar language in other laws
where an intent was reported, or
was previously construed by the
courts, etc.

In the end, however, the proper con-
struction of any statute is the one in-
tended by those who enacted the law. The
reason is simple — if the law could mean some-
thing other than what the people who enacted it
intended, then it could mean anything at all. The
law could have no definite meaning if not re-
stricted to what those who enacted it meant to ac-
complish. Indeed, what could ever be used as an
objective measure to ensure that the proper con-
struction had been determined? Think about it: if
not the enactors’ intent, then whose? The judges?
When the meaning of every statute is subject to
the sole discretion of any judge, then you have ju-
dicial legislation — a judge substituting his per-
sonal intent for that of the legislature — which of
course gives us the rule of men, rather than the
rule of law.

One thing to remember in all this is that inten-
tion is, by its nature, a state of mind. While that
state of mind might be able to be conclusively
proven with external evidence, (when it has been
specifically memorialized in writing, for example),
anytime the intent is not written down, statutory
construction becomes even less certain. Thus, it
comes back to the language used in the laws be-
ing enacted. That language is deemed to manifest
the intent of the legislature in enacting the law.
But this raises a second issue. The legislature is
comprised of some five hundred individuals, from
various geographical, educational and cultural
backgrounds. As difficult as it can be to deter-
mine the state of mind of one individual, how do
you determine the intent of hundreds of individu-
als?

... if you have
535 Congressmen
voting on whether some
bill should be enacted, there
certainly must be a mutual
assent with respect to
what that bill
does.

Meeting of the minds

There is a principle in contract law referred to
as the meeting of the minds. The Supreme Court
said, in Insurance Company v. Young’s Administra-

tor, 90 U.S. 85, 107 (1874): “The mutual as-
sent, the meeting of the minds of both par-

ties ... is vital to the existence of a contract.
Without it there is none, and there can
be none.” However, while this principle
seems to be considered almost ex-
clusively in relation to contracts,
common sense should tell us
that it is equally applicable
to the enactment of legisla-
tion. I don’t mean that legis-
lation is itself a contract, only
that the same element of mutual
assent must apply to both. After all,
if you have 535 Congressmen voting
on whether some bill should be enacted,
there certainly must be a mutual assent
with respect to what that bill does. In fact, to
my mind, the requirement of majority votes in
each house of Congress, plus a signature by the
President demands just such mutual assent.
What other reason would there be for such a for-
mality, if not to signify that more people agreed to
accomplish some purpose than agreed that it
shouldn’t be accomplished?

This same concept underlies the amendment
process for the Constitution. An amendment is
proposed and then sent to the states for ratifica-
tion. But the states defeat the whole purpose if
they make changes to the amendment, and then
vote on the altered version. They must vote to ei-
ther ratify or not ratify the amendment as it was
presented to all the states. This was one part of
the situation which tainted the process for the
16th Amendment, as researched by Bill Benson
and laid out in his book, The Law That Never Was.
A number of states made changes to the amend-
ment before voting to ratify it, and so voted to rat-
ify an amendment that was different than the one
considered by the other states. In other words,
there was no mutual assent between the states
with respect to the adoption of the amendment.
Nevertheless, Secretary of State Philander Knox
engaged in some executive legislating, claiming
that it was the intent of such states to ratify the
amendment as it was sent to them, despite the
fact that the official records showed they did not.
Another example of rule by men, and not rule by
law.
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complishing Objective B by enacting it. In
other words, they disagreed with each
other on whether the law should be
enacted. The opposite result could
occur if both legislators wanted
the same thing to happen, yet still
believing the bill accomplished differ-
ent objectives, one voted to pass the
bill, while the other voted to defeat it. Of
course, these little examples seem ridicu-
lous, as extremes often are, but the point is
still valid. The requirement for a majority vote on
any proposed bill is an explicit acknowledgment
that a mutual assent of the legislators must exist

for the passage of any law. That’s the purpose of
(Continued on page 4)
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Think about it:
if not the enactors’
intent, then whose ?
The judges ?

Voting for the misunderstood

Now, getting back to the lawmak-
ing process, in order for any num-
ber of legislators to agree on whether
or not some action should be taken,
they must first agree on what that action
actually is. Consider two legislators who
both vote to enact a law that each believe
would accomplish something different. It couldn’t
be truly said that they ever agreed with each other
that the law should be enacted. On the contrary,
one believed he was accomplishing Objective A by
enacting the law, and so voted for a law to make
that happen, while the other believed he was ac-
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debating the bills in Congress before voting on
them, so they can all know what the law in-
tends to accomplish. They must come to that
mutual assent — the meeting of the minds vital
to the enactment of legislation. Without it, vot-
ing is just a meaningless ritual.

Voting for the complete unknown

As outrageous as it is for legislators to enact
laws which they don’t understand, recent years
have brought us to an even graver situation.
Now, it is getting more and more common for
Congress to vote on bills which they not only
don’t understand, but ones which THEY'VE
NEVER EVEN READ! Often the bills are so volu-
minous that virtually nobody could commit the
time to read them through even once, let alone
understand them. And of course, it’s not
enough that one person understands them; eve-
ryone who votes on them must know what they
do. Even more disturbing is when the final ver-
sions of proposed legislation are never made
available to congressmen before they vote on it.
Such was reported to be the case with the $819
billion Economic Stimulus bill passed in Febru-
ary of this year.3 The final version of the bill —
some 1,000 pages of text hammered out by a
committee composed of members of both
houses of Congress — was posted on the web-
site of the House Appropriations Committee
only a day or two before the votes were expected

in the House and Senate. According to its report
of this debacle: “When CNSNews.com asked
members of both parties on Capitol Hill on
Thursday whether they had read the full, final
bill, not one member could say, Yes.”” So, all of
those Congressmen who voted for that bill did
so even though they never even knew exactly
what the legislation SAID, let alone what it all
meant.4

Seen in this light, any congressman’s vote,
unless it is cast with full knowledge of the as-
sembly’s mutual assent of the meaning of the
bill he is voting on, is an outright fraud. A fraud
perpetrated on the American people, who will be
held to account for complying with what ap-
pears on its face to be a law, but is nothing
more than a charade — a nullity in fact. And
this principle goes a lot farther than just the
general intent of the law; it must apply to every
detail of the law, for the same reason. Every as-
pect of every law, in order for his vote upon its
passage to be legitimate, must be mutually un-
derstood by each congressman. There must be a
meeting of the minds on all of it! After all, if he
doesn’t know what some section of the law is to
do, how can it be said that he agreed that it
should be done? Are your congressmen uphold-
ing their fiduciary duty to represent your
interests, or are they fraudulently roping
you into obligations the likes of which
they have no real knowledge? Shouldn’t
you be finding out?

3. “Sen. Frank Lautenberg (D-N.J.) predicted onrstay that none of his Senate colleagues woulde'ltlae chance’ to read the entire
final version of the $790-billion stimulus bill ke the bill comes up for a final vote in CongrésSee http://www.cnsnews.com/
public/content/article.aspx?RsrclD=43478.

4. Downsize DC is campaigning for the introductadrtheir “Read The Bills Act,” which would requiadl bills, and their amendments,
to be read before a quorum in each house. Thisrfainly a good place to start. See http://www.dsedc.org/page/read_the
laws.



